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The mediation costs trap
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Avoiding the trap

^%5#3%#"%:#*8%-3#'7(#')*;I#

K-)&',"/#+"#9-8-09#;)%;()#1%0&-3()*'-%0#'%#'7(#1%&'&#1,*:&(#-0#'7(#$(3-*'-%0#*9)(($(0'#
5(,,#-0#*38*01(B#?0#*#1%$$()1-*,#3-&;:'(/#57()(#'7()(#*)(#1,*-$&#*03#1%:0'()1,*-$&#
*03#'7(#$%&'#,-.(,"#%:'1%$(#%0#1%&'&#-&#6%)#'7(#;*)'-(&#'%#c3)%;#7*03&G#*03#;*"#'7(-)#
%50#1%&'&/#'7(#5%)3-09#-0#+%L#Q#&7%:,3#&:6@-1(B#?6#'7(#$*''()#-&#-0#%)#7(*3-09#'%5*)3&#
,-'-9*'-%0/#*03#'7(#3(&-)(#-&#'%#7*8(#$(3-*'-%0#1%&'&#*&#1%&'&#-0#'7(#1*&(#257-17#-&#57*'#
5%:,3#:&:*,,"#7*;;(0#5-'7#1%&'&#-0#'7(#(8(0'#%6#*#c5-'7%:'#;)(E:3-1(G#$(('-094#'7(0#
5%)3-09#%6#'7(#'";(#*3%;'(3#-0#+%L(&#Z#b#d#$*"#+(#$%)(#*;;)%;)-*'(B#?'#-&#-$;%)'*0'#
'%#9('#'7(#5%)3-09#-0#'7(#$(3-*'-%0#*9)(($(0'#)-97'#6%)/#-6#'7(#1*&(#3%(&#0%'#&('',(/#-'#
-&#'7(#*9)(($(0'#'7*'#5-,,#9%8()0#'7(#&-':*'-%0#*03/#6%,,%5-09#K((0("/#'7(#$(3-*'-%0#
*9)(($(0'#5-,,#'):$;#*#=%$,-0#S)3()#'7*'#-&#&-,(0'#%0#'7(#-&&:(B

R(1%03,"/#+"#9-8-09#1*)(6:,#1%0&-3()*'-%0#'%#'7(#1%&'&#;)%8-&-%0&#%6#*0"#=%$,-0#S)3()#
%)#&('',($(0'#*9)(($(0'B#^*8-09#)(*17(3#&('',($(0'/#;%&&-+,"#6%,,%5-09#(L7*:&'-09#
0(9%'-*'-%0&/#-'#-&#-$;%)'*0'#'%#$*.(#'7(#)-97'#;)%8-&-%0&#%0#1%&'&B#V7*'#%)3()#3%#"%:#
&((.I#V7*'#*)(#'7(#;)(1-&(#'()$&#%6#'7(#$(3-*'-%0#*9)(($(0'I#K%)#(L*$;,(/#>MNOP&#
)(1(0',"#)(8-&(3#5%)3-09#2+%L#Z4#;)%8-3(&#'7*'#'7(#1%:)'#$*"#')(*'#'7(#$(3-*'-%0#
1%&'&#*&#1%&'&#-0#'7(#1*&(#b#-'#-&#0%'#*0#*9)(($(0'#'7*'#'7("#5-,,#+(#1%&'&#-0#'7(#1*&(B#
=7(#5%)3-09#%6#'7(#1,*:&(&#:&(3#+"#ML;(3-'(#O(&%,:'-%0#*03#=):&'#!(3-*'-%0#2+%L(&#
e#*03#f4#-&#+*&(3#%0#*#;)(&:$;'-%0#'7*'#$(3-*'-%0#1%&'&#5-,,#+(#1%&'&#-0#'7(#1*&(T#
3%#'7(#;*)'-(&#5-&7#'7(#;)(&:$;'-%0#'%#*;;,"/#%)#0%'I#K-0*,,"/#'7(#*;;)%*17#%6#HNO#
a)%:;#-&#3-g#()(0'#*9*-0B#?'#;)%8-3(&#2+%L#d4#'7*'#'7(#6((&#%6#HNO#a)%:;#2-01,:3-09#'7(#
$(3-*'%)P&#6((&4#&7*,,#+(#+%)0(#(A:*,,"#+"#'7(#;*)'-(&/#:0,(&&#%'7()5-&(#*9)((3#*03#'7(#
;*)'-(&#1%&'&#6%)#;)(;*)*'-%0#*03#*''(03*01(#5-,,#+(#1%&'&#-0#'7(#1*&(#:0,(&&#%'7()5-&(#
*9)((3T#3%#'7(#;*)'-(&#&'-1.#+"#'7(#*9)(($(0'#%)#3%#'7("#&((.#'%#*9)((#%'7()5-&(I#=7(#
1*&(#1*00%'#+(#)(9*)3(3#*&#&('',(3#:0'-,#*9)(($(0'#-&#)(*17(3#%0#'7(&(#$*''()&#*03#
;)%;(),"#)(1%)3(3B

Another wrinkle – costs in pre-proceedings mediations and the curious case 
of Lobster
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# “as a matter of general principle, costs incurred in a mediation would form part   
 of the costs of the action just as any reasonable costs of negotiation would (see Costs  
 Practice Direction para. 4.6(8)).’’
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 “I do not consider that the costs of the pre-action mediation are likely to be   
 recoverable in these subsequent proceedings,…… There are a number of reasons  
 for that view. 

Conclusion
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“16. First, unlike the costs incurred in a pre-action protocol, I do not believe 
that the costs of a separate pre-action mediation can ordinarily be described 
as “costs of and incidental to the proceedings”. On the contrary, it seems to me 
clear that they are not. They are the costs incurred in pursuing a valid method 
of alternative dispute resolution. Those costs were incurred in a form of dispute 
resolution which had no connection to these proceedings, and which here took 
place 2.5 years before the proceedings even started. ………. As a matter of general 
principle, therefore, I do not believe that the costs incurred in respect of such a 
procedure are recoverable under s.51.”


